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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
oF

15TH FAIRWAY TOWNHOMES

THIS DECLARATION, made and entered as of the date written
below by North American Homes, inc., a Colorado corporation,
hereinafter called speclarant® for itself, its successors and ~
assigns. . -

WITNESSETH:

WHEREAS, the Declarant is the owner of the real property
described on Exhibit "A" attached hereto (hereinafter called the
"property”), and

WHEREAS, the Declarant degires to submit the property to the
covenants, terms and provisions hereof.

NOW, THEREFORE, the peclarant hereby declares that all of
the Property, as hereinafter described, with all appurtenances,
facilities and improvements thereon, shall be held, sold, used,
improved, occupied, owned, resided upon, hypothecated, encumbered,
liened, and conveyed subject to the following easements, reserva-
tions, uses, limitations, obligations, restrictions, covenants,
provisions and couditions, all of which are for the purpose of
enhancing and protecting the value, desirability and attractiveness
of the Property and all of which shall run with the land and be
binaing on and inure to the benefit of all parties having any right,
title or interest in the Property or any part thereof, their heirs,
successors, and assigns.

ARTICLE I
DEFINITIONS

Section 1. “Association® shall mean and refer to the 15th
Fairway Townhome Owners Association, Inc., a colorado Non-Profit
Corporation, organized under the laws of the State of Colorado, its
successors and assigns.

Section 2. "Owner"™ means any person, corporation, partner-
ship, association, contract sellers or other legal entity or any
combination hereof, including Declarant, who ewns the record fee
simple interest in one or more lots and shall include the purchaser
under any executory land sales contract wherein the Administrator of
yveteran's Affairs is seller, whether recorded or not, and whether
owned by said Administrator or his assigns. The term *Owner" shall
include any grantee, transferee, heir, successor, personal
representative, executor, administrator, devisee, and assign of any
Owner but shall not refer to any Mortgagee as herein defined, or
other person cr entity having an ownership interest in any Lot
merely as security for the performanck cf an obligation, unless such
Mortgagee has acquired title pursuant-to foreclosure or any
proceeding in lieu of foreclosure.

Section 3. "Property" shall mean and refer to that certain
real property described on Exhibit "A" hereto, together with all
appurtenances thereto and all improvements now or hereafter thereon
and shall include any real property which is hereafter annexed to
the project pursuant to Article X hereof. N

Section 4. "Expansion Property®” shall mean and reter to
any part oF that certain real property described on Exhibit "B"
hereto, which may be annexed to the project pursuant to Article X
hereof, together with all appurtenances thereto and all improvements
now cor hereafter thereon.
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Section 5. “Common Area” shall mean and refer to all of
the Property, together with all improvements located thereon and all
common property owned by the Association, but excluding the Lots,
together with all improvements and property thereon and shall
include any Common Area located upon any real property which is
hereafter annexed to the project pursuant to Article X hereof.

Section 6. “Lot” shall mean and refer to any of the lots®
shown on any recorded plat of the Property, together with all
appurtenances thereto and improvements now or hereafter thereon and
shall include any lot located upon any real property which is
hereafter annexed to the project pursuant to Article X hereof.

Section 7. "peclarant” shall mean and refer to North
American Homes, Inc., & Colorado corporation, its agents, employees,
contractors, Buccessors and assigns tu whom it expressly transfers
in writing all or any part of its rights as peclarant hereunder, and
its authorized representatives.

Section 8. “"Member” ghall mean and refer to every person
or entity who hoilds membership in the Association.

Section 9. *Mortgage® means and refers to any mortgage,
deed of trust or other assignment or comparable security instrument
recorded in the real property records of the office of the Clerk and
Recorder of the County in which the Propercy is located, and by which
a Lot or any part thereof is encumbered. The term ghall also include
any executory land sales contract wherein the Administrator of
veteran's Affairs, an Officer of the United States of America, is the
original seller, whether such contract is recorded or not (but if not
recorded, then written notice thereof shall be delivered to the
Board) and whether such contract is owned by the said Administrator
or has been assigned by the said Administrator and is owned by the
Administrator's assignee, Or 2a subsequent assignee who has notified
the Board in writing of such assignment.

Section 10. "First Mortgage"” shall mean 2 Mortgage upon a
Lot having priority of record over all other recorded encumbrances
and liens thereon, except those governmental liers made superior by
statute (such as general ad valorem tax liens and special
assessments). "First Mortgagee” means a mortgagee whose encumbrance
is a First Mortgage. c -

Section 11. "Mortgagee" means any person or entity, or any
successor or assign thereof, which holds or owns a Mortgage. The
term shall also include the Administrator of Veteran's Affairs, an
Officer of the United States of America, and his assigns under any
executory land sales contract wherein the said Administrator is
jdentified as the seller, whether such contract is recorded or not
put if not recorded, then written notice thereof shall be delivered
to the Board.

1 ]

Section 12. *“Architectural Control Committee®” shall mean
the committee Oof three Or more persons appointed by the Declarant or
the Association to review and approve the plans for all improvements
constructed on the Property.

) Section 13. “"Townhome" shall mean the residential dwelling
improvement constructed and located upon a Lot and shall include any

Townhome which is hereafter annexed to the project pursuant to
Article X hereof.

ARTICLE I1
PROPERTY RIGHTS IN THE COMMON AREA
Section 1. Title to the Common Area. Subject to the

limitations and restrictions of this Declaration, title to the
Common Area shall be conveyed in fee simple, free and clear of all

Page 2
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encumbrances, by the Declarant to the Association, prior to the
conveyance of the first Lot.

Section 2. Non-Division of Common Area. The Common Area
shall remaln undivided and shall not be subject to partition. By
the acceptance of his deed or other instrument of conveyance Or .
assignment, each Owner specifically waives his right to institute
and/or maintain a partition action or any other action designed to *
cause a division of the Common Area. Each Owner specifically agrees
not to institute any action therefor. Further, each Owner agrees
that this Section may be pleaded as a bar to the maintenance of such
an action. A violation of this provision shall entitle the
Association to personally collect, jointly and severally, from the
parties violating the same, the actual attorney fees, costs and
other damages the Association incurs in connection therewith. It is
agreed by all Owners that the foregoing restrictions are necessary
to preserve the rights of all Owners regarding the operation and
management of the Common Area. Nothing contained herein shall be
construed as a limitation of the right of legal partition of a Lot
between the Owners thereof, but such legal partition shall not
affect any other Lot, nor ghall any such partition sever any part
thereof from such Lot as a whole.

Section 3. Owners' Common Area Eagement of En?oxment.
Subject to the IImitations and restrictions of this Declaration,
every Owner shall have an equal, nonexclusive right and easement of
enjoyment in and to the Common Area, including without limitation
the right of ingress and egress to and from the Owner's Lot, his
parking area, any public street, or any recreational facilities
completed upon the Common Area, and such easement shall be
appurtenant to and shall pass with the title to every Lot without
the necessity of additional reference.

Section 4. Extent of Owners' Common Area Easement. The
rights and easements of enjoyment created hereby shall be subject to
the following:

(a) The right of the Association to enforce the
restrictions contained in Article VII of this Declaration ané to
promulgate and publish rules and regulations which each Owner, his
family members, guests, tenants and contractors shall strictly comply
with, including, but not limited to, the right of the Association to
establish reasonable charges for the use of~all or a portion of the
Common Area if deemed necessary;

(b) The right of the Association, as provided in its
Articles or By-Laws, to suspend an Owner's voting rights and the
right to the use of any recreational facilities within the Common
Area for any period during which such Owner is in default under this
Declaration, including without limitation the non-payment of any
assessment levied by the Association, and, for a period not to exceed

gixty (60) days, for any infraction'of its published rules and
regulations; .

(¢) The right of the Associ&tion to close or limit
the use of the Common Area while maintaining, repairing and making
replacements in the Common Area;

(d) The right of the Association to dedicate or
transfer all or any part of the Common Area to any public agency,
authority, or utility for such purposes, subject to the provisions
of Article XI hereof and subject to such conditions as may be
imposed by the public entity, for example, if any interior streets
are private and have not been built to City or County specifications
and so might not be accepted by them;

(e) The right of the Association to borrow money for
the purpose of improving the Common Area and, subject to the

Page 3
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provisions of Article XI, to mortgage sa'd property as security for
any such loan;

(f) The right of the Association to take such steps
as are reasonably necessary to protect the Common Area againg;
foreclosure; and .

{g) The right of the Declarant to assign any part of
the Common Area for carports, garages, driveways and/or parking
spaces, for the exclusive use of particular Owners and/or for
guests; such designation may be made by the recorded plat, deed or
other document.

Section 5. Other Easements.

(a) Utility Easements. Notwithstanding any provision
of this Declaration to the contrary, Declarant reserves the right to
create, grant and transfer non-exclusive easements in, under, over,
across, through, and upon the Common Area for the purpose of
installing, maintaining, repairing and replacing any utilities or
related services, including but not limited to any gas, electric,
water or sewer line, mains or laterals, any telephone and cable
television lines, any heating or cooling installations, any master
television antenna system, or for other public purposes consistent
with the intended use of the Common Area by the Association. The
foregoing easements shall include, without limitation, the right of
ingress and egress, the right to erect and maintain the necessary
pipes, wires, poles and other equipment and the right to enter into
agreements relating to such utility service and easements; all of
which shall be binding upon the Association and the Owners. Should
any person or party furnishing a service covered by the general
easement herein provided request a specific easement by separate
recordable document, Declarant shall have the right to grant such
easement on the Property without conflicting with the terms hereof.
The foregoing easements shall be in addition to any other recorded
easements on the Property, including but not limited to any easements
granted in the recorded subdivision map. The rights reserved herein
for Declarant shall pass to the Association upon the termination of
the Declarant's Class B membership, and any and all of the covenants,
terms, provisions, rights and dutics arising from such easements
granted by the Declarant and any related agreements shall thereupon
pass to the Association and be assumed- by it in place of the
Declarant. Any consideration for any such easement shall be
delivered to and become the property of the Association, whether the
arant of easement was made by the Declarant or by the Association.

(b) Association Easement. A non-exclusive easement
is hereby granted to the Assoclation, its officers, agents, employees
and assigns upon, across, over, in and under the Common Area and any
Lot as may be necessary or appropriate to perform the duties and
functions which it is obligated or permitted to perform pursuant to
this Declaration or otherwise,” including without limitation any
maintenance required or permitted hereunder, and inspection,
maintenance, repair, replacement, construction or reconstruction of
any facilities on the Common Areas; provided, however, that entry
into any Townhome in non-emergency situations shall only be made
after service of reasonable written notice and during regular
business hours, and, under emergency circumstances, shall only be
made after such notice, if any, as is reasonable under the
circumstances.

(c) Emergency Easement. A non~exclucive easement is
further granted to all police, fire protection, ambulance and all
similar persons to enter upon the streets and Common Area in the
performance of their duties. .

(d) Common Wall Easement. Each Owner, his agents and
contractors, are granted a non-exclusive easement for the purpose of
maintenance, construction, reconstruction and repair, in, over, under

Page 4
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and upon adjacent Lots and in and upon adjacent Townhomes for

purposes of common wall repair or maintenance, in accordance with
Section 5 of Article V, upon reasonable notice to the Owners thereof.
Any damage occasioned to the adjacent Lot or improvements, including
the dwelling unit, theveon in exercising said easement shall be the
responsibility of the Owner whose negligent ot wrongful acts or
omissions cause such damage. ~

(e) Exterior Wall Easement. Each Owner, his agents
and contractors are grantea a hon-exclusive easement in, over, under
and upon the adjacent Common Area for the purpose of maintenance,
construction, reconstruction and repair of any exterior wall on such
Owner's Lot, provided, however, that such Owner shall be liable for
any damage to the Common Area, which shall be restored to its
condition prior to such work.

(f) Easement for Encroachments. If any part of the

Common Area or any Common Area Improvement or structure encroaches
upon a Lot or Lots, a valid easement for such encroachment and for

- the maintenance of the same, 80 long as it stands, shall and does
exist. If any portion of a Lot or any Townhome or other structure
related thereto encroachecs upon the Common Area, Or upon any
adjoining Lot or Lots, a valid easement for the encroachment and for
the maintenance of the same, 80 long as it stands, shall and does
exist. In the event that a Townhome or structure related thereto is
partially or totally destroyed, and then rebuilt, the Owners agree
that minor encroachments of parts of the Townhome due to such
construction shall be permitted and that a valid easement for said
encroachments and the maintenance thereof shall exist. Encroachments
referred to herein include, but are not limited to, encroachments
caused by error in the original construction of any Townhome oOr
related structure constructed on the Property, by error in the plat,
by settling, rising, or shifting of the earth, or by changes in
position caused by repair or reconstruction of the project or any
part thereof. Such encroachments and easements gshall not be
considred or construed to be title defects or encumbrances either on
the Common Area or on the Lots. In interpreting any and all
provisions of this Declaration, subsequent deeds, Mortgages, Or
other security instruments relating to Lots and Townhomes, the
actual location of a Townhome, and related structures, shall be
deemed conclusively to be the property intended to be conveyed,
reserved or encumbered, notwithstanding any minor deviations, either
horizontally, vertically or Iaterally, from the location of such
Lot, Townhome, and related structure, as indicated on the plat.

(g) Easement for Foundations. Owners of adjoining
Lots shall have mutual easements of norizontal and vertical support
for the foundations on which adjacent walls of their improvements
rest, and similar easements for support from the Common Area, and
for the benefit of the Common Area shall also exist.

(h) Easement for Ingress and Egress. Each Owner, his
agents and guests are hereby granted a .perpetual non-exclusive
easement over any streets, roadways, driveways, and sidewalks, which
are located upon the Common Area, for the purpose of vehicular and
pedestrian ingress to and egress from such Owner's Lot. If any of
the streets or roadways upon the Property are private streets,
Declarant gshall have the right to relocate any portion of them, but
only if it provides all Owners with reasonable access to their Lots,
and Declarant may also dedicate any portion of any private street or
roadway upon the Property as a public right-of-way, in which case,
if accepted by a public entity, the Association's obligations for
repair and maintenance of the road shall cease. Furthermore,
Declarant hereby reserves a non-exclusive easement across, over and
under any such private streets or roadways for ingress, egress and
the installation of utilities to any part of the Expansion Property.

Section 6. Delegation of Use. Any Owner may delegate, in
accordance with the By-Laws, his right of enjoyment to the Common
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Area and facilities to the members of his family, his tenants, his
guests, or contract purchasers who reside on his Lot. Each Owner
shall, to the extent permitted by law, be liable for any damage done
to the Common Area by his family, tenants, guests, or contract
purchasers and for any breach of the Association's rules and
regulations by such persons.

! Section 7. Non-Dedication of Common Area. Declarant, in
recording this Declaration has aesignatea certain areas of land as®
Common Area intended for the common use and enjoyment of Owners for
recreation and other related activities. The Common Area is not
dedicated hereby for use by the general public but is dedicated to
the common use and enjoyment of the Owners, as more fully provided
in this Declaration.

ARTICLE III
MEMBERSHIP AND VOTING RIGHTS

Section 1. Membership. The following shall be members of
the Association: The Declarant (so long as the Declarant owns 2
Lot) and every Owner of a Lot which is subject to assessment
hereunder. Membership shall be appurtenant to and may not be
separated from ownership of any Lot. Ownership of such Lot shall be
the sole qualification for membership. Notwithstanding anything
herein to the contrary, the Declarant shall have the right to
appoint the Board of Directors and to operate the Assocliation until
Declarant's Class B membership is terminated, and the Association
shall not begin to function through its other Members until such
time, unless the Declarant otherwise consents in writing.

section 2. Classes of Membership. The Association shall
have two classes of voting membership:

Class A. Class A Members shall be all Owners, with
the exception of the Declarant, and there ghall be one vote for each
Lot owned. When more than one person holds an interest in any Lot,
all such persons shall be Members, and the vote for such Lot shall
be exercised as they determine, but in no event shall more than one
vote be cast with respect to any such Lot.

Class B. Class B Member shall be the Declarant and
shall be entitled to three (3) votes for each Lot which it owns.
The Class B membership shall cease and be  converted to Class A
membership on the happening of either of the following events,
whichever occurs earlier:

{(a) three (3) years following conveyance of the first
Lot in the Project; or

(b) when the total votes outstanding in the Class A
membership equal the total votes,outstanding in the Class B
membership.

ARTICLE IV
COVENANT FOR ASSESSMENTS

Section 1. Creation of the obligation for Assessments.
Each Owner, for each Lot owned within the Property, by acceptance of
a deed theiefor or interest therein, whether or not it shall be so
expressed in such deed, shall be deemed to covenant and agree to pay
to the Association, in the manner, amounts and times prescribed
herein, all assessments, charges, fees, fines, and other sums which
are described in this Declaration and which shall be both a personal
obligation of the Owner and a lien against his Lot as provided -
herein. Each Owner shall be jointly and severally liable to the
Association for the payment of all assessments, charges, fees and
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